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Arising out of Order-in-Original No.CGST/Dem/3/BSM/AC/D- VIII/2019-20 
dated 25.09.2019 passed by the Assistant Commissioner, Central GST, Division-VIII, 
Ahrnedabad South Commissionerate. 

31Lt~C"lcbcif cpl -;::wr ~ "Clfil Name & Address of the Appellant 

M/s Vishwamitra Films and Televisions Pvt. Ltd., 
704, Sai Sannidhi, Opp. G.B. Shah College, 
Sarkhej Road, Vasna, 
Ahmedabad-380007. 

~ ~ ~ ~ 3lrnT ~ ~ ~ cITT""ffi t "ill erg ~ ~ * ~ 
<l~ ~ ~ 111Z xfa:rl ~ cfil" ~ <TI :fRT&M ~ "ITT¥ cp"x ~ t I 

Any person aggrieved by this Order-In-Appeal may file an appeal or revision 
application, as the one may be against such order, to the appropriate authority in the following 
way: 

es ® 
' cc » , ~ ~-· - E s s g 
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Revision application to Government of India : 

(1) ~ '3clll~'i ~ ~. 1994 cBl" tfRT 3lITTi ~ ~ 111Z +TTlmT * 6fR B 
~ tfRT cfil" '311-tfm * >l"~ ~ * 3tc'fT@ :fRT&M ~ 3ltll'7 ~, ~ ~ 
fctm 'i-5i1C"ll1, ~ fcr:rrT, -=cft-~ ~, ~ cfrq '+j"cf,'f , ~ -i:wf, ~ ~ : 110001 cITT cBl" 
on+ft uifgg 
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision 
Application Unit Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building, 
Parliament Street, New Delhi- 110 001 under Section 35EE of the CEA 1944 in respect of the 
following case, governed by first proviso to sub-section (1) of Section-35 ibid: 

(ii) ufe rot S sf@ as rye} # ora tel erf' aseat' s} f@seft rverTt at sru qwlvei? ur fst +rver+it ? qt rvgrit f et et vid gg 4pf +# ur ffl rverite a rvert H 
"'qffi erg fclJm cbl-<~I~ B <TI fclJm -~0-sii11x B m ~ cBl" ~ * ~· ~ m 1 

(ii) In case of any loss of goods where the loss occur in transit from a factory to a 
warehouse or to another factory or from one warehouse to another during the course of 
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse. 
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(cP) 'lfficf -cf; ~ ~ ~ <IT m if ~ ~ 1lx <IT ~ ~ f21frl9fu1 if ~ ~ ~ ~ 1lx ~ 
so a fRae at ref # wit +ea t aret ffl reg ar er # fuffa ? I 

(A) In case of rebate of duty of excise on goods exported to any country or territory outside India of 
on excisable material used in the manufacture of the goods which are exported to any country 
or territory outside India. 

(B) In case of goods exported outside India export to Nepal or Bhutan, without payment of duty. 

sifts sure+ S sure sou a ya- d fig oit sq& dfee r-au s g sift et order oil gr erer 
~ frr.qi, a qafa 3rga, srdlet a IDxT i:rrffiT cIT ~ i:ix m ~ if fcrrn" ~ (<1'.2) 1998 m 109 
IDxT ~ fcITTr ~ "ITT I 

(c) Credit of any duty allowed to be utilized towards payment of- excise duty on final products 
under the provisions of this Act or the Rules made there under and such order is passed by the 
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) 
Act, 1998. 

(t) a-flu eures roa (srdet) fr+tall, 2001 a' fret 9 a sir+fa fafif&e'ya in s-s # at faeif #, 
~ ~ ct; m'd ~ ~ ~ ~ c1Trf lfIB ct; ·ifrm ~-~ -~ ~ ~ qfr ql"-ql" ~ ct; 
net sfea ande fur on+at nrfgg] sud ner a s. al erff as sia+fa rei 35--s # fruff?a S) j} 
qyais ~ ct; -mir itJlR-:-6 ~ c#r m'd '!fl ~ ~ I 

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 
of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order Q 
sought to be appealed against is communicated and shall be accompanied by two copies each 
of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, 
under Major Head of Account. 

(2) ~~ct; -mir vl""ITT "fh;rr., ~ ~ cifruf ~ m ~ qit,_ mill~ 200/- i:tr"ff ~ c#r ~ 
3ITT vl""ITT "fh;rr., ~ ~ cifruf ~ ~ "ITT ill 1000 / - c#r i:tr°ff ~ c#r ~ I 

The revision application shall be accompanied by a fee of Rs.200/- where the amount involved 
is Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees 
One Lac. 

ft+t roes, a)flu suet gos vi vlarat srdeflea ureuifrawot as f srflet 
Appeal to Custom, Excise, & Service Tax Appellate Tribunal: 

() ~ ~ ~ ~. 1944 c#r m 35-<11/35-~ "Qcifcnr~. 1994~£.fRTS6iti"JfaTIB-<f; ~: 

Under Section 35B/ 35E of Central Excise Act, 1944 or Under Section 86 of the Finance Act, 
1994 an appeal lies to: 

(o) uaufif@a ufR@a 2 (t) q # aaig 3rqit d srenat al 3rd)et, ardeit at r+et # flt yea, ad-ef)ea 
sure+ goo vi tarot arf)fry uurf@ravvr (fRisee) a vf@y+ al:fry ff3a, ors+rerare if 2° 
"8Tffi, csl§J..Jl81 'l.fcf,l ,3fmcff ,r'R~Hrilll{,J.lt;Ac';lcsllc'; -3sooo4 

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at 
2nd floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals 
other than as mentioned in para-2(i) (a) above. 

0 
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(2) The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as prescribed 
under Rule 6 of should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/ 
where amount of duty I penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 
Lac respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of 
any nominate public sector bank of the place where the bench of any nominate public sector 
bank of the place where the bench of the Tribunal is situated. 

(3) afe st sneer +f qwg +gos snrgvif a wit slat 3 at vela qs sier as ferg $l1 al gTIdi 
~ ~ ~ TTPm ~ ~ ~ TIU£ cfi ~ ~ ~ fcri ~ 1ltT cfiT<T ~ ffi cfi ~ ~~~ 
~ ~ cITT ~ 3Mt;, <TT ~ ~ cITT ~ ~ TTP<TT \J1Tffi t I 
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be paid in 
the aforesaid manner not withstanding the fact that the one appeal to the Appellant Tribunal or 
the one application to the Central Govt. As the case may be, is filled to avoid scriptoria work if 
excising Rs. 1 lacs fee of Rs. 100/- for each. 

(4) "'llll1l<.1l1 ~ ~ 1970 ~QTT ~ ct)- ~-1 cfi ~ f.imft,- ~ ~ ~ ~ 
<TT ~ 3frnT ~~~ ~ ~ cfi 3frnT it ~ ~ ct)- ~ >lfu lR ~.6.50 tffi cpf "'llll1lc1<1 

goo feave emu slat nfgg I 
One copy of application or 0.1.0. as the case may be, and the order of the adjudicating 
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item 
of the court fee Act, 1975 as amended. 

o (5) ~ 3ITT ~ ~ cITT ~ m ~ ~ ct'l- 3ITT ~ arr;, ~ fcri<TT vf@l i \JlT xfr:rr 
goo, a&lu ecuet goo yd tarot srflefle uratferavv (aruffaft) f@re , toe2 # fafga ® I 

Attention in invited to the rules covering these and other related matter contained in the 
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982. 

0 

(6) flt seas, -flu sure go yd larax arflefa nefroot (f@sec), as ft ordeit a +qr+yet # 
afoaq 14jt] (Demand) ~ ~ (Penalty) cpf 10% "¥ \J1lTT ~ ~ i I~, ~ "¥ \J1lTT 10 
~ ~ t; !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance 
Act, 1994) 

~ ~ ~ JfR "WTT c:f5x ~ 3@7@, ~ miTI "~ cBT-i:rtrf" (Duty Demanded)  
(i) (Section) @snDaaeafrfffta if, 
(ii) frat iaa @le bafse al eufi; 
(iii) @lac hfse fruit } frun 6 a asa &a uf@u. 

¢ ~ ~ "Gfm I~ '3ftf@-1 1l ~ ~ "Gfm ctr~ ll, '3ftf@- 1 
~ ffl ~ ~ ~ ~ GFfl ~ lftl"T i , 

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by the 
Appellate Commissioner would have to be pre-deposited, provided that the pre-deposit amount 
shall not exceed Rs.1 O Crnres. It may be noted that the pre-deposit is a mandatory condition 
for filing appeal before CESTA T. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, 
Section 83 & Section 86 of the Finance Act, 1994) 

Under Central Excise and Service Tax, "Duty demanded" shall include: 

(i) amount determined under Section 11 D; 
(ii) amount of erroneous Cenvat Credit taken; 
(iii) amount payable under Rule 6 of the Cenvat Credit Rules. 

gs sndau 3 fe arf)ea fraeur 3 wHar visf re arrar re a avs faatfea st at ++f fag 
~ ~ ~ 1 o¾ W@R ~ 3ITT "GJ"ITT Wern~ Rt q ,faa m 'cl\if ~ ~ 10% ~~ctr "Gtnrctmt ~ I 

In view of above, an appeal against this order shall lie before the Tribunal on payment 
of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where 
penalty alone is in dispute." 
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F.No.GAPPL/COM/STP/552/2021 

ORDER-IN-APPEAL 

This appeal has been filed by M/s Vishwamitra Films and Televisions Pvt. Ltd., 704, Sai 

Sannidhi, Opp. G.B. Shah College, Sarkhej Road, Vasna, Ahmedabad-380007 (hereinafter 

referred to as "the appellant") against the Order-in-Original No. CGST/Dem/03/BSM/AC/D 

VIII/2019-20 dated 25.09.2019 and issued on 26.09.2019 (hereinafter referred to the as the 

"impugned order") passed by the Assistant Commissioner, Central GST, Division-VIII, 

Ahmedabad South Commissionerate (hereinafter referred to as "the adjudicating authority"). 

2. The appellant are engaged in providing Event Management Services/ Programme 

Producer Service and holding Service Tax Registration No.AAECV3219PSD00 1 and were also 

availing facility of Cenvat credit under the Cenvat Credit Rules, 2004. 

3. Facts of the case, in brief, are that the during the course of audit of the records of the 

appellant by the CERA, it was noticed that the appellant while discharging their service tax 

liability was utilizing cenvat credit availed for payment of service tax and in certain months, 

payment of service tax made by utilization of cenvat credit was done by them by utilizing cenvat 

credit availed in the subsequent months i.e., for example, the service tax liability for the month 

of January, 2015 paid through cenvat credit account was made by the appellant by utilizing the 

cenvat credit availed by them during the subsequent months of February, 2015 and March, 

2015. The audit observed that as per proviso to Sub-rule (4) of Rule 3 of the Cenvat Credit 

Rules, 2004 (in short 'CCR'), the appellant was eligible to utilize cenvat credit only to the extent 

such credit available on the last day of the month for payment of Service Tax relating to that 

month and utilizing of such cenvat credit for the payment of service tax payable for the earlier 

month was irregular and such amount was required to pay in cash/ through challan. This 

consequently resulted in short payment of service tax amount of Rs.l,39,841/- during the 

months of January, 2015, April, 2015, July, 2015 and October, 2015. A show cause notice 

dated 03.01.2018 was issued to the appellant for recovery of the Service Tax amount so short 

paid. The said Notice was decided by the adjudicating authority vide the impugned order 

wherein he has confirmed the demand along with interest and imposed penalties under Rule 

15(3) of the CCR, and Section 77(2) of the Finance Act, 1994. He also imposed a penalty of 

Rs.1,00,000/- on the Director of the appellant under Section 78A( c) of the Finance Act apart 

from ordering for a recovery of late fee of Rs.87, 100/- for late filing of ST-3 Returns by the 

appellant. 

4. Being aggrieved with the said Order, the appellant has filed the present appeal on the 

following grounds: 

(i) As per proviso to Sub Rule 3(4) of the CCR, cenvat credit has been allowable from the 

balance as on date of the debit from that. Further, department has been taking interest on the 

late payment, so it amount to availment of credit on regulate date. Once no objection for the 

interest payment, only demand of ineligible credit from the appellant was not justifiable and 

tenable. They relied on the case laws in the cases of (i) Metric Solution Pvt. Ltd. Vs. 

Commissioner of C.Ex., Ahmedabad [2012 (286) E.L.T. 58 (Tri.-Ahmd.)], (ii) Spandana 

Spoorthy Financial Ltd. Vs. C.C.E. & S.T., Hyderabad-IV [2016 (45) S.T.R, 265 (Tri.- 

0 

0 
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Hyd.)]; (iii) Adani Gas Pvt. Ltd. Vs. Commissioner of C.Ex. & S.T., Ahmedabad [2017 (51) 

S.T.R. 394 (Tri.-Ahmd.)]; and (iv) Shapoorji Pallonji & Co. Ltd. Vs. Commissioner of 

C.Ex., Pune-l [2016 ( 41) S.T.R. 532 (Tri.-Mumbai)] in support of their contention; and 

(ii) When there were no dispute regarding the cenvat availed by the appellant, the demand of 

service tax only on the reason being strict to the provision without taking reasonable view is 

not sustainable. Only interest liability arises in such cases which the appellant is ready to 

pay and so demands of full cenvat reversal has not been sustainable and justifiable. They 

rely on the case law in the case of Commissioner of Central Excise, Delhi-I Vs. Aero Club 

[20)6 (44) S.T.R. 604 (Tri.-Del.)]. 

o 

5. Personal hearing in the matter was held on 21.09.2021 through virtual mode. Shri Vipul 

Khandhar, Chartered Accountant, appeared on behalf of the appellant for hearing. He reiterated 

the submissions made in the appeal memorandum and also made an additional written 

submission dated 21.09.2021 wherein it was contended that (i) while investigating the matter, 

the department has not taken in to account the liabilities arise due to non compliance in the first 

quarter, then the subsequent quarter, there were no default, which benefit has not been allowed 

by the investigating officer; and (ii) appellant has made default which has been correctible on 

payment of interest. They rely on the case laws in the case of Shapoorji Pallonji & Co. Ltd. Vs. 

Commissioner of C.Ex., Pune-I [2016 (41) S.T.R. 532 (Tri.-Mumbai)], Santosh Associates Vs. 

Commissioner of Service Tax, Ahmedabad [2009 (16) S.T.R. 87 (Tri.-Ahmd.)] and Central 

Warehousing Corpn. Vs. Commissioner of Service Tax, Ahmedabad [2013 (30) S.T.R. 556 

(Tri.-Ahmd.)] in support of their contention. 

e 

6. I have gone through the facts of the case, submissions made in the Appeal Memorandum 

and the additional written submissions as well as oral averments made during the course of 

personal hearing. However, before deciding the matter on merits, I find that the appellant had 

received the impugned OIO on 26.09.2019 while the appeal is filed on 24.02.2021. The 

appellant had filed an application for condonation of delay in filing the appeal on the grounds 

that actually the said OIO had been received by the old consultant and due to some health 

problem, the old consultant could not file the appeal and when they came to know of this fact 

afterwards, they could not contact with another consultant due to Covid-19 pandemic. 

7. I find that the aforementioned appeal have been filed beyond the stipulated two months 

time limit specified under Section 85 (3A) of the Finance Act, 1994. Relevant extracts of 

Section 85 of the Finance Act, 1994, is reproduced below for ease of reference: 

SECTION 85. Appeals to the [Commissioner] of Central Excise (Appeals)• 

(1) Any person aggrieved by any decision or order passed by an adjudicating authority 
subordinate to the Principal Commissioner of Central Excise or Commissioner of 
Central Excise may appeal to the Commissioner of Central Excise (Appeals). 

(2) Every appeal shall be in the prescribed form and shall be verified in the prescribed 
manner. 
(3) An appeal shall be presented within three months from the date of receipt of the 
decision or order of [such adjudicating authority], relating to service tax, interest or 
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penalty under this Chapter [, made before the date on which the Finance Bill, 2012, 
receives the assent of the President] : 

Provided that the [Commissioner J of Central Excise (Appeals) may, if he is satisfied that 
the appellant was prevented by sufficient cause from presenting the appeal within the 
aforesaid period of three months, allow it to be presented within a further period of 
three months. 

(3A) An appeal shall be presented within two months from the date of receipt of the 
decision or order of such adjudicating authority, made on and after the Finance Bill, 
2012 receives the assent of the President, relating to service tax, interest or penalty 
under this Chapter : 
Provided that the Commissioner of Central Excise (Appeals) may, if he is satisfied that 
the appellant was prevented by sufficient cause from presenting the appeal within the 
aforesaid period of two months, allow it to be presented within a further period of one 
month.] 
(4) The [Commissioner} of Central Excise (Appeals) shall hear and determine the 
appeal and, subject to the provisions of this Chapter, pass such orders as he thinks fit 
and such orders may include an order enhancing the service tax, interest or penalty : 

Provided that an order enhancing the service tax, interest or penalty shall not be made 
unless the person affected thereby has been given a reasonable opportunity of showing 
cause against such enhancement. 

(5) Subject to the provisions of this Chapter, in hearing the appeals and making orders 
under this section, the [Commissioner] of Central Excise (Appeals) shall exercise the 
same powers and follow the same procedure as he exercises and follows in hearing the 
appeals and making orders under the [Central Excise Act, 1944} (] of 1944). 

[emphasis added] 

0 

8. I find that the aforementioned appeal has been filed beyond the prescribed time limit of 

two months. The delay in filing the said appeal is also more than one month after the prescribed 

time limit of two months. As such, I am not empowered to condone the delay in this appeal, as 

it was filed after three months from the date of communication of the impugned order. In view 

of the foregoing, I reject the appeal on limitation as provided under Section 85 of the Central 

Excise Act, 1944. 

The appeal filed by the appellant stands disposed off in above terms. 

Attested: 

(A~P.) 
Superintendent 
CGST Appeals 
Ahmedabad. 

0 
a54fa,/he-3, 

Akhiilesh Kumar ']' 4% , 
Commissioner (Appeals) 
Date: 24.09.2021. 

BY R.P.A.D./SPEED POST 
To 
M/s Vishwamitra Films and Televisions Pvt. Ltd., 
704, Sai Sannidhi, Opp. G.B. Shah College, 
Sarkhej Road, Vasna, 
Ahmedabad-380007. 
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Copy to: 

1. The Chief Commissioner, COST & Central Excise, Ahmedabad Zone . 
2. The Principal Commissioner, COST & Central Excise, Ahmedabad-South. 
3. The Assistant Commissioner, Central OST, Division-VIII, 

Ahmedabad South. 
4. The Assistant Commissioner (System), COST HQ, Ahmedabad South. 

(for uploading the OIA) 

5. Guard file 

6. P.A. File 
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